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ORDER

1. The Tribunal finds that the complaint is not proven and orders that the complaint be dismissed.

2. Costs including the costs of the hearing day 14 October 2008 reserved.

	D.L. O’Halloran

Member
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REASONS FOR DECISION

Background

1. The applicant, Mr Ron O’Neill, lodged a complaint with the Victorian Privacy Commissioner in August 2006 alleging that the respondent, the Building Commission, had breached the Information Privacy Act 2000 (the Act). The Privacy Commissioner determined to refer the complaint to the Victorian Ombudsman, who in turn referred the complaint back to the Privacy Commissioner. Ultimately, the Privacy Commissioner declined to entertain the complaint as it was made more than 45 days after the applicant became aware of the alleged breaches of the Act. In accordance with the Act, the applicant required the Privacy Commissioner to refer his complaint to the Victorian Civil and Administrative Tribunal. The complaint has now been heard by the Tribunal.

Hearing

2. The hearing of the complaint took place in Melbourne on 8 December 2008. The applicant, Mr Ron O’Neill gave evidence in support of his complaint but called no other witnesses. The respondent called Mr Serge Perna and Mr Gilbert John King to give evidence. Both parties made oral submissions and handed to the Tribunal written submissions for consideration. The Tribunal reserved its decision on the hearing day.
3. At the hearing the parties advised that the claim being made by the applicant had altered and that paragraphs 5, 12, 15 (iii), (vi) and (vii), 16 to 20 inclusive, 21 (ix) and C of the original Points of Claim were all to be deleted together with consequential amendments to paragraphs 15 and 21.

4. After these amendments the applicants’ application to the Tribunal is for orders pursuant to section 43(1)(a) (i) and (iii) of the Information Privacy Act 2000 together with such further orders as the Tribunal deems appropriate.

Legislative Framework

Information Privacy Act 2000 - SECT 43 

43.
 What may the Tribunal decide?

(1)
 After hearing the evidence and representations that the parties to a complaint desire to adduce or make, the Tribunal may-

   
(a)
 find the complaint or any part of it proven and make any one or more of the following orders-

 (i)
 an order restraining the respondent, or the organisation of which the respondents are members of the committee of management, from repeating or continuing any act or practice the subject of the complaint which the Tribunal has found to constitute an interference with the privacy of an individual;

(iii)
 an order that the complainant is entitled to a specified amount, not exceeding $100 000, by way of compensation for any loss or damage suffered by the complainant, including injury to the complainant's feelings or humiliation suffered by the complainant, by reason of the act or practice the subject of the complaint;

5. It is common ground that the respondent, the Building Commission, is an organisation subject to the provisions of the Information Privacy Act 2000.

Information Privacy Act 2000 - SECT 16 
16.
 Organisations to comply with Information Privacy Principles  (1) On and from the first anniversary of the commencement of section 15, an organisation must not do an act, or engage in a practice, that contravenes an Information Privacy Principle (IPP) in respect of personal information collected, held, managed, used, disclosed or transferred by it.

6. 
The applicant alleges that the respondent did not have legislative authority to conduct an investigation (IPP 1.1); the respondent did not collect information in a lawful and fair way (IPP 1.2); and that the respondent breached the applicants privacy rights by way of email exchange between the respondent and the complainant to the Building Commission (IPP 2.1 and 4.1).
1.
 Information Privacy Principle 1-Collection

1.1.
 An organisation must not collect personal information unless the information is necessary for one or more of its functions or activities.

1.2.
 An organisation must collect personal information only by lawful and fair means and not in an unreasonably intrusive way.

2.
Principle 2-Use and Disclosure

2.1.
 An organisation must not use or disclose personal information about an individual for a purpose (the secondary purpose) other than the primary purpose of collection unless-

 (a)
 both of the following apply-

(i)
 the secondary purpose is related to the primary purpose of collection and, if the personal information is sensitive information, directly related to the primary purpose of collection;

(ii)
 the individual would reasonably expect the organisation to use or disclose the information for the secondary purpose; 

4.
Principle 4-Data Security

4.1.
 An organisation must take reasonable steps to protect the personal information it holds from misuse and loss and from unauthorised access, modification or disclosure.

Evidence

7. 
Much of the factual evidence was not disputed between the parties.
8. The applicant is a registered building practitioner in accordance with the Building Act 1993. In 2004 the applicant alleged he was a party to proceedings before VCAT which concerned a client of the applicant (Rubenstein) and a builders warranty insurer. At or about that time, Rubenstein caused a complaint, dated 27 January 2004, concerning the applicant to be forwarded to the Building Commission. This complaint makes reference to at least two other clients of the applicant (Kahan and Linden). The applicant alleges that the complaint made by Rubenstein is without merit and was designed to discredit him and intimidate him in relation to the aforementioned VCAT proceedings. The respondent does not respond to this allegation.

9. 
Upon receipt of the complaint from Rubenstein, the respondent appointed Mr Serge Perna (Perna), an authorised officer in the employ of the respondent, to investigate the Rubenstein complaint on behalf of the respondent.

10. 
As part of his investigation, Perna interviewed Rubenstein, Kahan, and Linden. Moreover, following the interviews of Kahan and Linden, Perna proceeded on the basis that there were now three complaints made to the respondent concerning the applicant. The first complaint consisted of the letter from Rubenstein dated 27 January 2004 and the second and third complaints consisted of the records of interview conducted by Perna with Kahan and Linden. The applicant submitted that there was only one formal complaint, that of Rubenstein and that Perna elicited the other, so-called, complaints during the course of his interviews with Kahan and Linden. Perna denied this suggestion.

11. 
By email dated 4 June 2004 Rubenstein wrote to Perna, “Any news?” On the same day Perna replied to Rubenstein, “I have now obtained statements from the Kahans and Suzie Linden. I have to make some inquiries with their building surveyors and then I will be in a position to interview O’Neill.”

12. 
By email dated 8 June 2004 Perna wrote to Rubenstein, “I have an appointment to interview Ron O’Neill this Friday at the Commission.”

13. 
In support of his allegations concerning the proceedings at VCAT involving Rubenstein that were taking place at the same time, the applicant exhibited an email from Rubenstein dated 9 June 2004 to the solicitors for the warranty insurer involved in the VCAT proceedings. That Rubenstein email attached the email from Perna to Rubenstein dated 8 June 2004.

14. 
Perna interviewed the applicant on 17 June 2004. The applicant submits that he provided satisfactory responses, including documentation, to all allegations and that he explained to Perna that the complainants had colluded and arranged the complaints as part of a plan of action to discredit him concerning the other proceedings before VCAT. The applicant also submits that he requested that Perna not disclose any matters relating to Pernas’ inquiry as it would be used in a manner that would discredit the applicant. Pernas’ recollection was that the applicant requested that Perna not disclose to Rubenstein, Kahan or Linden the contents of the interview Perna conducted with the applicant. Perna gave evidence that he had no recollection of the applicant requesting that Perna should keep the fact that Perna had interviewed the applicant confidential. In any event it should be noted that by the date of the interview, 17 June 2004, Perna had already advised Rubenstein that he had an appointment to interview the applicant (email dated 8 June 2004). 

15. 
In response to an email from Rubenstein, on 22 June 2004 Perna replied “I did interview O’Neill last Thursday. He requested that I not inform any party of the contents of that interview and I am obliged to comply with his request. Nonetheless, I am now in the process of compiling 3 briefs of evidence against him, 1 brief for each of the site properties and these briefs will be forwarded to our legal advisors for a decision as to what action we take against him. I will inform you once the files are returned from our legal advisors.”

16. 
The applicant gave evidence that Rubenstein again passed this email on to the solicitors for the warranty insurer to be used in the other VCAT proceedings to discredit and intimidate the applicant in those proceedings. The respondent did not respond to this allegation.

17. 
The results of Perna’s investigation, including records of interview with the applicant, Rubenstein, Kahan and Linden, were referred to the Building Practitioners Board. Ultimately the Board conducted a hearing in 2007 and 2008 and found the applicant guilty in regard to nine separate matters related to the issues raised in the investigation conducted by Perna. The applicant gave evidence that he did not attend the second day of hearing as his request for an adjournment was refused and the Board proceeded in his absence. The applicant also gave evidence that he had lodged an appeal in respect of the Board’s decision and that the appeal has not yet been finalised.

Personal or company information

18. As a preliminary matter, the Respondent submits that in this particular case, the respondent is not subject to the IPP’s. The respondents’ submission is that the complaint made by Rubenstein and the investigation conducted by Perna was in relation to the company Sabroni Pty Ltd of which the applicant was a director and the registered building practitioner. The respondent submits that the IPP’s relate only to an individual’s personal information and the company Sabroni Pty Ltd cannot be said to have individual personal information.
19. Further the respondent submits that any investigation of the applicant himself was only in relation to his legal capacity as a director and registered building practitioner with Sabroni Pty Ltd and not concerning the applicant personally.

20. The Rubenstein complaint names the applicant only and not Sabroni Pty Ltd. The relevant emails refer to the applicant only and not to Sabroni Pty Ltd. Moreover, while the Tribunal has not been furnished with a copy of the Building Commissions’ referral to the Building Practitioners Board, the Notice of Decision from the Board refers to findings against the applicant only and not Sabroni Pty Ltd.

21. The respondent asserts that its legislative authority to investigate arises in part from section 177 and 178 of the Building Act 1993. Both sections deal with the conduct or ability to practice of a registered building practitioner. It is common ground that the applicant is the relevant registered building practitioner.

22. In all the circumstances, the Tribunal is satisfied that the actions and investigations undertaken by Perna, as the authorised officer of the Building Commission, were concerning the individual Mr Ron O’Neill, the applicant. Consequently, those actions and investigations are subject to section 16 of the Information Privacy Act 2000 and the IPP’s contained within the Schedule to that Act.

Legislative Authority

23. It is common ground that the respondent, the Building Commission, is a creature of the Building Act 1993. It is the applicant’s submission that the Building Act was amended in 2007, subsequent to the events complained of, and that prior to the amendment the respondent had no legislative authority to carry an investigation.

24. The parties agreed that in 2004 the relevant parts of section 196 read;

Building Act 1993 – SECT 196

196.
 Functions of the Building Commission



The following are the functions of the Commission –

(a) to keep under regular review the administration and effectiveness of this Act and the regulations;

(p) 
any other function conferred by or under this or any other Act or any agreement to which the State of Victoria is a party.
25. It was also common ground that in 2007 the relevant parts of section 196 were amended to read;

Building Act 1993 - SECT 196 

196. 
Functions of the Building Commission


The functions of the Building Commission are-

   (a)
 to monitor and enforce compliance with the provisions of this Act and the regulations relating to building and building practitioners;

   (j)  to promote the resolution of consumer complaints about work carried out by builders;

   (m)  generally to carry out any other function or duty conferred on it by  or under this or any other Act or under any agreement to which the State is a party.

26. It was also common ground that section 196AA was added with the 2007 amendments;
Building Act 1993 - SECT 196AA 

Powers of the Commission
196AA.
 Powers of the Commission

(1)
The Commission may do all things that are necessary or convenient to enable it to perform its functions.

(2)
 The Commission may accept any gifts or donations of money or other property by deed, will or otherwise.

27. The applicant asserts that in 2004 the respondent had no investigative role and that that role was only introduced with the 2007 amendments. The applicant asserts that in 2004 the respondents’ roles were confined to review of administration and effectiveness and that these functions are not investigative in nature. The applicant differentiated the role of the respondent from that of the Building Practitioners Board, which the applicant said had roles akin to that of an investigator.
28. The applicant asserted that the respondent is unable to find support for its contentions from section 177 of the Building Act. Moreover, that the appointment of a person as an investigator or to conduct an inquiry pursuant to section 177 was an appointment made ‘by the Board’. It was common ground that there was no such appointment in this case.

29. Consequently, the applicant asserts that the respondent collected personal information contrary to IPP 1.1 as investigation was not one of its functions or activities. 

30. The respondent asserts that investigation of registered building practitioners has always been one of its functions and activities and that any amendments in 2007 were simply to clarify the respondents’ functions and activities rather than to add to or alter its functions or activities. In this regard the Tribunal is referred to the Building Amendment Bill 2007 that describes the purpose of the Bill as being to clarify the purposes and objectives of the Act; to clarify the functions and powers of the Commission, both of which are established under the Act; and to otherwise make minor changes which improve the operation of the Act.

31. More significantly though, the respondent asserts that a proper reading of the provisions pertaining to the Commission makes it clear that in 2004 the respondent had the power to investigate matters. In particular the Tribunal is referred to section 177.

Building Act 1993 - SECT 177 

Preliminary assessment
177.
 Preliminary assessment

(1)
The Building Practitioners Board may appoint a person to report and make recommendations to it on whether or not it should hold an inquiry into the conduct or ability to practise of a registered building practitioner.

(2)
The appointment may be made on the initiative of the Board or after the Commission has referred a matter to the Board or a person has requested the Board to hold an inquiry.

32. Section 177 was not altered by the 2007 amendment. The applicant asserts that the key step in section 177 is the appointment by the Board of a person to report and make recommendations for the purposes of an inquiry. However, the respondent makes the assertion with which the Tribunal agrees; the Commission may refer a matter to the Board. This at least, is clear from the wording of section 177. Moreover, as the respondent submitted during the hearing, this referral cannot be made in a vacuum. The Commission must have some basis to refer the matter to the Board and in order to establish a basis for referral, the Commission needs to conduct an investigation.
33. A similar provision to section 177 is contained in section 178(1)(c). The same logic applies. The establishment of an inquiry into the conduct or ability to practise of a registered building practitioner may occur on a referral by the Commission. Again, this referral cannot occur in a vacuum. The referral follows the result of an investigation conducted by the Commission.
34. Section 193 of the Building Act specifically provides the Commission with the ability to carry out its functions. It was common ground that section 193 was not altered by the 2007 amendment.

Building Act 1993 - SECT 193 
Establishment of the Commission
193.
 Establishment of the Commission

(1)
 There is established by this Act a body to be called the Building Commission.

(2)
 The Commission-

    
 (e)
 may do and suffer all acts and things that bodies corporate may by law         do and suffer and that are necessary or incidental for the performance         of its functions.

35. The applicant submits that in 2004 the functions of the Commission were confined to the review of administration and effectiveness of the Act. The Tribunal finds that such a submission ignores the ability of the Commission to refer a matter or person to the Board, as provided by sections 177 and 178. The Tribunal also finds that the carrying out of an investigation is one of those acts or things the Commission would have to undertake in order to refer a matter or person to the Board, that is, to carry out its functions. Consequently, the Tribunal finds that the respondent has not been in breach of IPP 1.1.

Lawful and fair means

36. The investigative steps taken by Perna and thus the Commission were exactly for the purpose of referring a building practitioner to the Board, the precise step taken by Perna. The finding of this Tribunal is that the respondent and in particular its authorised officer, Perna, had legislative authority to investigate the matters raised by Rubenstein in the letter of complaint. It was the Commission collecting information necessary to consider a referral to the Board. The Tribunal is also satisfied that as part of that investigation process it was reasonable and appropriate to interview Kahan and Linden, both of whom were referred to in Rubenstein’s complaint, and to conduct an interview with the applicant. It is difficult to see how any proper investigation would be complete, accurate or fair without the authorised person conducting those interviews. There is no evidence to suggest that Perna behaved in anything but a proper and professional manner in the conduct of his interviews and in all other steps that he took during the course of his investigation. There is no evidence to suggest that Perna was anything but fair in the way he conducted himself and there is certainly nothing to suggest that Perna acted in an unlawful way. The Tribunal is not satisfied that either Perna or the Commission behaved in an unreasonable or intrusive way. Consequently, the Tribunal finds that the respondent has not been in breach of IPP 1.2.

Personal information

37. The Tribunal now turns to the applicant’s alternate submission that the respondent by the actions of its authorised officer, Perna, has breached the applicants privacy by unlawfully disclosing his personal information to a third party contrary to the IPP’s.
38. The applicant asserts that the emails of 4 June 2004 and 22 June 2004, referred to above, sent by Perna to Rubenstein disclosed personal information to Rubenstein and were a breach of IPP 2.1 as they were disclosed for a secondary purpose which was not related to the primary purpose of their collection and the reasonable person could not have expected the disclosure for the secondary purpose. 
39. The applicant asserts that the term ‘personal information’ must be seen in its widest sense and that a definition limiting the term to information relating to personal affairs, is far too restrictive
.

Information Privacy Act 2000 - SECT 3 
Definitions
3.
Definitions


personal information means information or an opinion (including information or an opinion forming part of a database), that is recorded in any form and whether true or not, about an individual whose identity is apparent, or can reasonably be ascertained, from the information or opinion, but does not include information of a kind to which the Health Records Act 2001 applies;

40. The applicant asserts that the information disclosed within the emails constitutes the applicants personal information because the emails clearly identify the applicant, they concern detail about the internal procedure concerning the investigation of the applicant and they disclose an implied likely outcome of the investigation into the applicant. 
41. Further, the applicant asserts the disclosure was not necessary as the disclosure was not made for the purpose of the investigation but for the purpose of advising a third party, Rubenstein, of the state of the investigation. The applicant asserts that any disclosure to a third party must be synonymous with the intent with which the personal information was collected
. The applicant asserts that the personal information was collected with a view to referring the matter to the Board and disclosure to Rubenstein was not synonymous with that purpose.
42. Finally, the applicant asserts that the ordinary person would not have a reasonable expectation that the information collected would be provided to Rubenstein to keep him appraised of the current state of the investigation.
43. The respondent contends that the information contained within the emails is not personal information about the applicant, and that the focus of the emails is Rubenstein and the current progress of the investigation. The Tribunal has difficulty with the totality of this contention. The emails were certainly sent to Rubenstein but Rubenstein is not the focus of the emails. The focus of the emails is the investigation into the applicant, undertaken by Perna, arising from the complaint from Rubenstein. The focus of the complaint and thus the investigation is the applicant.
44. The Tribunal is of the view that the Act must be seen as remedial or beneficial legislation and thus the definition of personal information should be interpreted broadly and that exclusions from the definition should be construed narrowly
. In this regard, personal information about an individual should not be seen as being confined simply to matters such as the name, address and date of birth of the individual.
45. However, the Tribunal is of the view that the information contained in the emails is not “personal” information about an individual; it is information about the conduct and steps associated with the investigation of an individual. The emails contain information about the steps undertaken by Perna in relation to the applicant. The fact that Perna has or will interview the applicant; the fact that Perna has interviewed Kahan and Linden in relation to the applicant; the fact the applicant asked that the content of the interview not be disclosed; the fact that three briefs of evidence against the applicant have been prepared; the fact that the three briefs will be sent to the legal advisers for a decision as to what action should be taken against the applicant. This information, including facts, is information about the investigation, not about the individual. The information is not personal information. Consequently, the Tribunal sees no breach of IPP 2.1.

Secondary purpose

46. Even if it could be said that the emails contained personal information about the applicant, the Tribunal is satisfied that the information was disclosed for a secondary purpose that is related to the primary purpose and that the applicant would reasonably expect the respondent to disclose the information for the secondary purpose.
47. The Tribunal is satisfied that it is appropriate for the respondent to keep the complainant advised of the progress of the investigation. This would seem to be consistent with standard complaint handling procedures
. Hence, the secondary purpose, disclosure to Rubenstein, is related to the primary purpose, the investigation. Further, the Tribunal is satisfied that based on the reasonable expectation of an ordinary person (an objective test)
 an individual would expect the respondent to keep the complainant advised of the progress of the investigation. In the Tribunals view the two arms of the exemption apply and consequently, even if the disclosure involved personal information about the applicant, the respondent was not in breach of IPP 2.1 when it made the disclosure.
Secure collection of information

48. The final matter raised by the applicant concerns IPP 4.1. The Tribunal has already found that the information disclosed is not personal information and that the respondent was not in breach of IPP 2.1 when it disclosed the information. Consequently it could not be said that the information was in anyway misused, lost or accessed in an unauthorised way. The applicant has not provided evidence of the manner in which he says the respondent failed to take reasonable steps to protect the information from misuse, loss or unauthorised access. The applicants’ contention was premised on a finding that the information was disclosed in breach of IPP 2. The Tribunal having found that the disclosure does not breach IPP 2, the applicants’ contention in this regard must fail.
49. The Tribunal therefore finds that the applicant’s complaint is not proven and the Tribunal orders that the complaint be dismissed.

	D. O’Halloran
Member
29 December 2008
	
	


� The Australian Law Reform Commission report Privacy (Report No 22, 1983, Volume 2 at page 82).


� Ng v Department of Education (2005) VCAT 1054 at 89.


� WL v La Trobe University (General) [2005] VCAT 2592 at 5.


� The Australian Standard on Complaint handling (AS ISO 10002).


� Dodd v Department of Education and Training (2005) VCAT 2207 at 21.
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